The right to the truth has emerged as a legal concept at the national, regional and international levels, and relates to the obligation of the state to provide information to victims or to their families or even society as a whole about the circumstances surrounding serious violations of human rights. This article unpacks the notion of the right to the truth and tests the normative strength of the concept against the practice of states and international bodies. It also considers some of the practical implications of turning ''truth'' into a legal right, particularly from the criminal law perspective.
finding the truth as it is offering evidence that proves guilt or innocenceevidence that is contested, put into question or interpreted in different ways -to win a case. The investigative method of civil law systems is arguably more concerned about finding the truth, but the end result is the same: the case is won or lost by convincing or failing to convince a judge or jury of guilt or innocence. The ''legal truth'' is merely a by-product of a dispute settlement mechanism.
In trials dealing with international crimes, however, the significance of this by-product of legal truth has taken on a new dimension, owing no doubt to the unique objectives that international criminal law is supposed to fulfil and that go way above and beyond merely finding guilt or innocence of particular individuals. They range from such lofty goals as contributing to ''the restoration and maintenance of peace'' 1 and ''the process of national reconciliation'' 2 to others, such as fighting against impunity, deterring or preventing future violations, satisfying victims' needs and upholding their rights, removing dangerous political players from the political scene, re-establishing the rule of law and reaffirming the principle of legality. They include the symbolic and ritualistic effect of the criminal trial on divided communities, as well as the move away from community blame and toward individual responsibility, reconstructing national identities from interpretations of the past through criminal legal analysis and process, and setting down a historical record with a legal imprint.
How does the right to the truth come into play here? It is argued that this legal concept intersects with international criminal processes in various ways, at times strengthening the intended purpose to prosecute persons accused of international crimes and at times overriding the focus on the individual defendant and instead turning the attention of a case to the broader implications of international criminal trials. The desire for truth may even be used to justify nonprosecution of certain alleged offenders in ''amnesty-for-truth'' or ''use immunity'' situations. Some of the responses to the sudden termination of the Milosevic case before the International Criminal Tribunal for the former Yugoslavia (ICTY) as a result of the death of the former Yugoslav leader will suffice to explain these implications in simple terms. Svetozar Marovic, the President of Serbia-Montenegro, commented: ''With his death, history will be deprived of the full truth. '' 3 Milan Kucan, former President of Slovenia, put it slightly differently, stating that: ''Now history will have to judge Milosevic. '' 4 ICTY Prosecutor Carla Del Ponte, on the other hand, while lamenting the loss of justice for victims of the crimes for which Milosevic was accused, was keen to stress that the testimonies of 295 witnesses and some 5,000 exhibits presented to the court during the prosecution case ''represent a wealth of evidence that is on the record. '' 5 This was presumably to make the point that the lack of a judgment has not deprived the four-year trial from achieving some of its objectives, in particular that of satisfying to some extent the right to the truth or setting down a historical record. The question that remains is whether a legal judgment is necessary to accord such evidence the status of representing ''the truth. '' 6 At this point, it is enough to note that a right to the truth, if indeed such a right exists in international law, would intermesh strategically with the broader objectives of international criminal law, arguably including those of restoring and maintaining peace (because by exposing the truth, societies are able to prevent the recurrence of similar events), facilitating reconciliation processes (because knowing the truth has been deemed essential to heal rifts in communities), 7 contributing to the eradication of impunity (because knowing the truth about who was responsible for violations leads to accountability), 8 reconstructing national identities (by unifying countries through dialogue about a shared history) 9 and setting down a historical record (because the ''truth'' of what happened can be debated openly and vigorously in court, adding credibility to the evidence accepted in a criminal judgment). It could also be contended that the right to the truth underlies the very process of criminal indictment by ensuring proper investigation of crimes and transparency in the form of habeas corpus procedures in the detention of individuals by the state, as well as by requiring public access to official documents. Where judgments have been made, the satisfaction of the right to the truth may arguably form part of reparations to victims.
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It was all these slightly amorphous considerations that led the UN Commission on Human Rights (CHR), in its 61st session, to adopt Resolution 2005/66, which ''[r]ecognizes the importance of respecting and ensuring the right to the truth so as to contribute to ending impunity and to promote and protect human rights.'' Yet it is one thing to recognize the importance of a right and quite another to set out its contours under international law, and for this reason the resolution goes on to request that the Office of the High Commissioner for Human Rights (OHCHR) prepare a study on the right, ''including information on the basis, scope, and content of the right under international law,'' which will be taken into consideration at the next (62nd) session. The present article seeks to provide some critical analysis of the conceptual underpinnings of this right -to unpack the notion of a right to the truth -and to examine the legal consequences, if any, of this notion. In other words, an attempt is made to determine whether it is a real right -identifiable, with clear parameters and something that can be implemented -or a piece of legal fiction, a narrative device used to fill the void where our current normative systems leave us wanting.
After first outlining its emergence under international law, the article begins the process of unpacking the meaning of the right to the truth, which necessitates delving into fields beyond international law (i.e., philosophy and to some extent historiography). It then looks at how such notions have found their way into international legal texts and jurisprudence and goes on to explore some of the consequences that turning ''truth'' into a legal right may entail.
Brief overview of the emergence of the right to the truth under international law
The right to the truth has emerged as a legal concept in various jurisdictions and in many guises. Its origins may be traced to the right under international humanitarian law of families to know the fate of their relatives, recognized by other egregious human rights violations during periods of extreme, statesponsored mass violence, particularly in various countries of Latin America but also in other parts of the world, prompted a broader interpretation of the notion of the right to be given information about missing persons. It also led to the identification and recognition of a right to the truth by various international organs, in particular, the Inter-American Commission on Human Rights and Court of Human Rights, the UN Working Group on Enforced or Involuntary Disappearances and the UN Human Rights Committee. These bodies progressively drew upon this right in order to uphold and vindicate other fundamental human rights, such as the right of access to justice and to an effective remedy and reparation. They also expanded the right to the truth beyond information about events related to missing or disappeared persons to include details of other serious violations of human rights and the context in which they occurred. Broadly speaking, the right to the truth, therefore, is closely linked at its inception to the notion of a victim of a serious human rights violation. Like procedural rights, it arises after the violation of another human right has taken place, and would appear to be violated when particular information relating to the initial violation is not provided by the authorities, be it by the official disclosure of information, the emergence of such information from a trial or by other truth-seeking mechanisms.
The rationale for such a right would appear to lie in the right of victims or of their families to be informed about the events in question so as to aid the healing process. Among other things, it would offer a sense of closure, enable their dignity to be restored and provide a remedy and reparation for violations of their rights and/or the loss suffered. In addition, the right to the truth has been a safeguard against impunity. For this reason, it has been used to contest the validity of blanket amnesty laws shielding perpetrators of gross violations of human rights under international law, as well as to encourage more transparent and accountable government.
In the aftermath of armed conflict or periods of internal strife, the right to the truth has often been invoked to help societies understand the underlying causes of conflicts or widespread violations of human rights. Many countries have sought to implement this right by establishing truth commissions or commissions of inquiry. Arguably, the right to the truth may also be implemented by other processes, such as public trials, the disclosure of state documents and the proper management of archives, and by ensuring public access to information.
The concept of truth
In order to know what a right to the truth would look like or entail there needs to be some understanding as to what is meant by truth. Philosophers have long grappled with the meaning of truth. A traditional distinction has been drawn between truth as a social and as an intellectual matter. The question of whether there exists a ''right'' to truth would appear to fall into the former category, namely that of truth as a social matter, given the legal conception of a right owed by the state to the individual.
A commonly accepted definition of truth is the agreement of the mind with reality. This should be distinguished from probable opinion. For William James, ''true ideas are those we can assimilate, validate, corroborate and verify. '' 11 In other words, the truth is measured by way of evidence. For Locke, ''[t]ruth and falsity belong … only to propositions'' -to affirmations or denials that involve at least two ideas. This suggests a more adversarial schema, akin to ''legal truth,'' which may be decided by a judge or a jury. Kant summarizes this view neatly: ''truth and error … are only to be found in a judgement,'' which explains why ''the senses do not err, not because they always judge correctly, but because they do not judge at all.'' 12 Interestingly, like the German word ''Recht,'' the word for truth in Arabic, ''al-Îaqq'' (al-Haq), also means ''right'' (i.e., as opposed to ''wrong,'' but also in the sense of a legal right) as well as ''justice'' and even ''law'' (although, like the German word ''Gesetz,'' there is also a separate word for that: qÁ nÙ n). This suggests a conception of truth in line with Kant's summation, although in Islamic theology ''the Truth'' is one of the inalienable characteristics of God and therefore has an absolute and ''a-human'' quality. 13 In Christian doctrine, by comparison, the truth is seen as something that is ''done'' by a person, and this action has both redeeming consequences (''the truth will set you free,'' John 8:32) and represents an act of God (''he who does truth [or: what is true] comes to the light, that it may be clearly seen that his deeds have been wrought in God,'' John 3:21).
14 The metaphysical definition of truth as presented by Thomas Aquinas accepts that judgment needs to be involved in ascertaining the truth, but a judgment is only said to be true when ''it conforms to the external reality. ' Furthermore, if we take Derrida's view about writing not being confined to the Western notion of writing based on a phonetic alphabet or symbolized in a book, but instead encompassing the myriad forms of human expression, then such ''statements'' by the state need not be in a particular form but could be expressed aurally, visually, musically, pictorially or through sculpture. This could mean that the right to the truth could also be, at least partially, satisfied through such actions by the state as erecting monuments dedicated to victims or works of art or musical compositions that explain what happened. And we do see this type of recognition in some judgments. To give one example, the Human Rights Chamber for BosniaHerzegovina in its judgment in the ''Srebrenica cases'' ordered the Republika Srpska, inter alia, to pay a lump sum to the Srebrenica-Potocari Memorial and Cemetery. But from Derrida's point of view, this would merely be one ''trace'' entering into a play of differences, subject to different interpretations, always disputed and involved with power and violence, which never really yield final truths. 18 But Derrida did not mean that one can simply give any old interpretation to a ''trace''. He used certain protocols of reading, and in fact his approach to interpretation is similar to what the famous Italian philosopher/historian Benedetto Croce suggested history is: exploring the historical truth of the past out of a present interest. 19 This notion -that truth is relative to present interest -reappears in various philosophical and historiographical writings. In his Principles of Psychology, James argues that not only must our conceptions or theories be ''able to account satisfactorily for our sensible experience,'' but they are also to be weighed for their appeal ''to our aesthetic, emotional, and active needs. '' 20 This idea recalls Walt Whitman's observation that ''[w]hatever satisfies the soul is truth.'' 21 The relativism of truth is a concept that becomes important in the legal formulation of the right to the truth, because we can work out what information needs to be provided according to the needs of the right-holder. Also, the pragmatic theory of truth looks mainly to extrinsic signs, thus not to some feature of the idea or thought itself, but to its consequences. This theory is clearly represented in some of the implementing mechanisms of the right to the truth, such as truth and reconciliation commissions, which by virtue of their mandate often formulate their inquiries into the ''truth'' of past events with an eye to how the truth-seeking process will contribute to reconciliation. For example, the stated objective of the Commission of Truth and Friendship established by Indonesia and Timor-Leste in March 2005 is ''[t]o establish the conclusive truth in regard to the events prior to and immediately after the popular consultation in 1999, with a view to further promoting reconciliation and friendship, and ensuring the non-recurrence of similar events. '' 22 Going back to postmodernist accounts of truth, it is also worth pondering Michel Foucault's assertion that ''truth isn't outside power, or lacking in power: … Truth is a thing of this world: it is produced only by virtue of multiple forms of constraint. '' 23 In other words, ''truth'' is the construct of the political and economic forces that command the majority of power within the societal web. It is to be understood as ''a system of ordered procedures for the production, regulation, distribution, circulation and operation of statements. '' 24 So where would such a perspective leave the right to the truth, if truth is nothing more than an expression of power through societal structures?
Postmodernists have been criticized for abandoning truth. 25 A more prevalent criticism among the anti-postmodernists is the extreme relativism that, it has been argued, leaves the door open to fascist or racist views of history, with no way of saying these ideas are false. To give an example of this, one of the famous justifications for the Nuremberg trials was to ''establish incredible events by credible evidence'' in order that future generations could not doubt that such events took place. 26 Yet despite these and other trials, Holocaust denial has occurred and gained momentum since the mid-1970s, and postmodernism has to some extent been blamed for seeming to encourage these differing interpretations of historical truth.
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The question of historical truth about the Holocaust came to a head when David Irving brought a lawsuit against Deborah Lipstadt for defamation. 28 In her book, Denying the Holocaust: The Growing Assault on Truth and Memory (1993), she recounted how Irving had become a denier in the late 1980s, convinced by ''evidence'' that it was chemically and physically impossible for the Germans to have gassed Jews on a significant scale. While the defence hired expert historians to work on the case, Irving chose to defend himself. The case ended in a verdict against Irving, with the court finding that the defendant's historiographical criticisms of Irving's work were justifiable:
29 ''for the most part the falsification of the historical record was deliberate and … Irving was motivated by a desire to present events in a manner consistent with his own ideological beliefs even if that involved distortion and manipulation of historical evidence. '' 30 Of course, this trial was not to determine the truth about the Holocaust but to examine the validity of Lipstadt's claims about Irving's work on the Holocaust. Nonetheless, the judgment was hailed as a ''victory for truth,'' the Daily Telegraph for one proclaiming that ''[it achieved] for the new century what the Nuremburg Tribunals or the Eichmann trial did for earlier generations. ' ' 31 Yet Lipstadt herself, in the book at the centre of the trial, ironically opposed the option of bringing deniers to court, as this may ''transform the deniers into martyrs on the altar of freedom of speech'' and also raise the problem of the unpredictability of lawsuits.
The example of this trial takes us back to the notion of truth as an idea that is verifiable and corroborated by evidence, but it also raises the question of how far differing interpretations of the truth should be allowed to go. While some may well caution against the permissive atmosphere resulting from the postmodernist bent, which allows scope for deniers of even the best-documented historical ''facts,'' 32 a postmodernist would argue that manifold interpretations of the truth are essential to guard against absolutist regimes such as the Nazi one.
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From the foregoing discussion, the following points about the concept of truth can be adduced: N Truth is a social matter. It may be generated by social procedures and structures (suggesting something agreed upon). An example of this is a 1997 UNESCO-led project entitled ''Writing the history of Burundi,'' which was designed to establish an official, scientific and agreed account of the history of Burundi from its origin until 2000 ''so that all Burundians can interpret it in the same way. N Such a ''statement'' may take various forms of expression: visual, aural, artistic, etc. N ''Truth'' is relative to present needs and to its consequences. N There may be different accounts of ''truth'' or differing ''truths'' provided these are verifiable (note, for instance, the report of the Truth and Reconciliation Commission of South Africa, which dealt with four differing types of truth: factual and forensic truth; personal and narrative truth; social truth; and healing and restorative truth).
The right to the truth in international law
As the ''right to the truth'' is not enshrined in any universal legal instrument per se, there are two possible options to characterize it as a source of law: the right to the truth as a right under customary law or the right to the truth as a general principle of law.
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The right to the truth as a customary right
Characterizing the right to the truth as a customary right under international law entails some difficulties. The Statute of the International Court of Justice describes custom ''as evidence of a general practice accepted as law.'' 38 Professor Meron points out that the ''initial inquiry [into a customary human right] must aim at the determination whether, at a minimum, the definition of the core norm claiming customary law status and preferably the contours of the norm have been widely accepted. '' 39 The right to the truth would appear to struggle to meet these 35 However, if something cannot be verified by positive evidence, this may be a practical problem rather than an existential one. This element should therefore not be applied strictly but only as a guiding principle within the framework of this discussion.
linguistics and anthropology. The project's main objective was to serve as an educational tool in primary and secondary schools and as a history manual for the public at large. initial requirements. Beyond the clear norm under IHL of providing victims' families with information about the circumstances of a missing person, the definition of a more general ''right to the truth'' appears uncertain. And yet the right to the truth has been recognized without question both by a number of international organs and by a number of courts at the international and national level, and has been enshrined as a guiding principle in numerous instruments setting up truth and reconciliation commissions, as well as in national legislation. Some legal experts have also identified the right to truth as a customary right. 40 Clearly, there is a need to look a bit more carefully at these sources to see how they have identified such a right and what contours can be discerned.
In the following brief exposition of state practice and opinio juris, Professor Meron's preferred indicators for a customary human right provide a useful framework:
41 ''first, the degree to which a statement of a particular right in one human rights instrument, especially a human rights treaty, has been repeated in other human rights instruments, and second, the confirmation of the right in national practice, primarily through the incorporation of the right in national laws. '' 42 There is no explicit statement of this right in a human rights treaty. The closest to this would be Article 24 (2) codifies the right to know the fate of relatives during an international armed conflict. The analysis of customary international humanitarian law by the International Committee of the Red Cross (ICRC) has confirmed that this is a rule of customary law and is applicable in both international and non-international armed conflicts. 44 In the transference of this right under IHL to a right under human rights law, the wheel has, as it were, turned full circle. In fact, it was numerous resolutions of the UN General Assembly since 1974 on the rights of families of missing persons or those subjected to enforced disappearances that referred to ''the desire to know'' as a ''basic human need'' and prompted the elaboration of Article 32 of Protocol I additional to the 1949 Geneva Conventions. 45 This provision was then used by human rights mechanisms -the ad hoc Working Group on the Situation of Human Rights in Chile, the UN Working Group on Enforced and Involuntary Disappearances and the Inter-American Commission on Human Rights -as the basis for developing a right to the truth in relation to the crime of enforced disappearances 46 and later to other human rights violations. 47 Apart from these sources, however, human rights treaties do not explicitly codify the obligation of the state to provide information to victims of serious human rights abuses.
Despite this apparent hurdle to customary law status, the right to the truth has been inferred from a number of other rights of human rights treaties. The Human Rights Committee (HRC), the monitoring body of the International Covenant on Civil and Political Rights (ICCPR) of 1966, has recognized the right to know as a way to end or prevent the occurrence of psychological torture (ICCPR, Article 7) of families of victims of enforced disappearances 48 or secret executions. 49 The HRC also found that in order to fulfil its obligation to provide an effective remedy, states party to the ICCPR should provide information about 44 the violation or, in cases of death of a missing person, the location of the burial site. 50 The right to know the truth has also been invoked in relation to protection of the family guaranteed in Article 23 of the ICCPR, as well as the right of the child to preserve his or her identity, including nationality, name and family relations, as contained in Article 8 of the Convention on the Rights of the Child of 1989 (CRC), the right of the child not to be separated from its parents as laid down in Article 9 thereof, and other provisions of that convention.
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At the regional level, the European Court of Human Rights has also inferred a right to the truth as part of the right to be free from torture or illtreatment, the right to an effective remedy, and the right to an effective investigation and to be informed of the results. 52 Similarly, the Court has held that a state's failure to conduct an effective investigation ''aimed at clarifying the whereabouts and fate'' of ''missing persons who disappeared in life-threatening circumstances'' constitutes a continuing violation of its procedural obligation to protect the right to life (Article 2 of the European Convention on Human Rights). 53 The African Commission on Human and Peoples' Rights has followed a similar approach to that of the European Court of Human Rights. 54 The Commission's ''Principles and guidelines on the right to a fair trial and legal assistance in Africa'' 55 infers a right to the truth as a constitutive part of the right to an effective remedy. 56 The Inter-American Commission on Human Rights stands apart as having presented the right to know the truth as a direct remedy in itself, based on Article 9(1) of the Inter-American Convention, which stipulates that ''a State party is obligated to guarantee the full and free exercise of the rights recognized by the Convention.'' 57 Its view is that ensuring rights for the future requires a society to learn from the abuses of the past. For this reason, this right to know the truth entails both an individual right applying to the victim and family members and a general societal right. 58 However, the Inter-American Commission has also linked the right to truth to other obligations contained in the American Convention on Human Rights, such as the prohibitions of torture and extrajudicial executions 59 and the right to simple and prompt recourse for the protection of the rights enshrined in the Convention (Article 25). The latter provision has been used as the basis for inferring the right to the truth both for the relatives of victims and for society as a whole. 60 The Inter-American Court of Human Rights has recognized the right of relatives of the victims of forced disappearance to know their fate and whereabouts. 61 It has also recognized the right of victims and their next of kin to obtain clarification of the facts relating to the violations and the corresponding responsibilities of the competent state organs through investigation and prosecution established in Articles 8 (right to a hearing by a competent, independent and impartial tribunal) and 25 (right to an effective remedy and judicial protection) of the American Convention on Human Rights. 62 The Court has held that the right to the truth is not limited to cases of enforced disappearances but also applies to any kind of gross human rights violation.
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Does the repeated inference of a right to information about the circumstances of serious human rights violations as a way to vindicate other codified rights fulfil Meron's requirement of a repeated statement of a particular right in human rights instruments? Or are we dealing with a narrative device used by courts and human rights bodies to merely strengthen and give detail to those rights codified in the conventions? To seek further guidance on whether the right to the truth is a customary source of law, it may be useful to look at other instances of international practice, such as General Assembly and Security Council resolutions. The latter have repeatedly underlined the importance of establishing the truth, 64 whether by truth commissions or by establishing commissions of inquiry that may lead to prosecutions, for the consolidation of peace and reconciliation and to fight impunity. 65 General Assembly resolutions have also noted these crucial links and have on several instances called for the setup of investigatory bodies to properly investigate serious violations of human rights and to inform victims and society of the results of these investigations. 66 The UN SecretaryGeneral has explicitly referred in public statements to a right to the truth for victims, 67 as has the High Commissioner for Human Rights in relation to the right to truth both for society and for individual victims. 68 Moreover, a number of the reports of the Secretary-General or reports submitted to him by commissions established under his auspices have reiterated the need for the truth to be the basis of reconciliation and peacemaking efforts. 69 The Secretary-General has also recognized the need for the truth in cases where the UN failed to protect persons from serious human rights abuses (e.g. by instituting an independent inquiry into the actions of the UN during the 1994 genocide in Rwanda). 70 The General Assembly also called upon the SecretaryGeneral to provide a comprehensive report on the fall of Srebrenica and the failure of the ''safe area policy. '' 71 However, the most explicit recognition of a ''right to the truth'' may be found in the study of the independent expert on impunity appointed by the UN Commission on Human Rights, Mr Louis Joinet, who in his final report of 1997 identified an inalienable right to the truth:
''Every people has the inalienable right to know the truth about past events and about the circumstances and reasons which led, through the consistent pattern of gross violations of human rights, to the perpetration of aberrant 66 According to Joinet, this right applied both to the individual victim and his or her family and was also a collective right. The corollary to the latter is a ''duty to remember'' on the part of the state: ''to be forearmed against the perversions of history that go under the name of revisionism or negationism, for the history of its oppression is part of a people's national heritage and as such must be preserved.'' 73 These principles were recently updated by Professor Diane Orentlicher, appointed for this purpose by the Commission. As well as affirming that ''[e]very people has the inalienable right to know the truth about past events concerning the perpetration of heinous crimes…'' 74 the Updated Principles on Impunity also recognize an imprescriptible right of victims and their families to know the truth about the circumstances in which violations took place and, in the event of death or disappearance, the victims' fates. 75 The Updated Principles, therefore, set out differing contours of the right to the truth for victims and victims' family members and for society in general. For victims and family, the right entails an obligation for the state to provide specific information about the circumstances in which the serious violation of the victim's human rights occurred, as well the fate of the victim. This information may include the place of burial if the victim was killed. For society in general, the right to the truth imposes an obligation on the state to disclose information about the circumstances and reasons that led to ''massive or systematic violations,'' 76 and to do so by taking appropriate action, which may include non-judicial measures. 77 Such duality in the contours of the right to the truth is consistent with the two-track evolution of this concept in regard to (1) single violations of human rights that entail individual and case-specific remedies (i.e., for the victim or victim's family), as reflected in the jurisprudence of human rights courts and monitoring bodies, and (2) mass violations of human rights that necessitate a broader inquiry into the reasons and causes for such violence (i.e., for society in general) as established by the practice of truth commissions or commissions of inquiry and in resolutions of the UN General Assembly and Security Council.
Other special procedures of the CHR have also utilized the legal value of truth in their sets of principles, particularly with regard to the right to a remedy and reparation for victims of gross violations of human rights and IHL. 78 Clearly, the weight of general statements of international bodies as evidence of custom cannot be assessed without considering the actual practice of states. At the same time, the community values reflected in such statements generally enjoy strong public support and states are unlikely to face the political consequences of refusing the norm and becoming a persistent objector.
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With regard to Meron's second indicator for a customary norm of human rights -confirmation of the right in national practice -a first and obvious instance of national practice is the establishment of truth commissions in more than 30 countries in all regions of the world where serious human rights violations have been perpetrated on a massive scale. However, while this fact may provide evidence of widespread practice, the real question for the purposes of this paper is whether the establishment of these mechanisms flows from a sense of a legal obligation to provide the truth. Most of the constitutive instruments setting them up refer to the need of the victims, their relatives and society to know the truth about what has taken place in order to facilitate the reconciliation process; to contribute to the fight against impunity; to re-install or to strengthen democracy, the rule of law and public confidence in the ruling authority; and to prevent the repetition of such events. 80 But the right to the truth, in its individual or collective dimension, has only been explicitly cited as a legal basis in two of the instruments setting up ''truth commissions'' or other similar mechanisms. 81 The other constitutive instruments, while underlining the importance of revealing the truth about serious violations of human rights, refer more to the expediency of such an approach to achieve the aforementioned goals, rather than to an obligation for the state to establish the truth. 82 For example, the recently adopted Act to Establish the Truth and Reconciliation Commission of Liberia, enacted on 12 May 2005, refers to the recognition ''that introspection, national healing and reconciliation will be greatly enhanced by a process which seeks to establish the truth through a public 79 84 This has also been the case for a number of other states that have instituted truth and reconciliation commissions or similar mechanisms. 85 At the same time, the inclusion of the obligation to set up a truth commission in a peace agreement may itself constitute evidence of state practice acknowledging the right to truth in the aftermath of serious violations. But while the decision to set up a truth commission may be a question to be decided at the national level, there may well be a universal principle requiring states to preserve archives that enable societies to exercise their right to know the truth about past repression, as suggested in the Updated Principles on Impunity.
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Assuming that these practices may, by their prolific and widespread use, be considered as evidence of a customary right to truth, it is worth pausing to consider what definition and contours of the right to the truth such evidence affords. First of all, such mechanisms, though they vary greatly in terms of mandate, generally deal with serious violations of humanitarian and human rights law. Secondly, the mandate is generally not limited to specific events but is directed more to periods of armed conflict or serious civil unrest or state repression. 87 It is designed to elucidate the nature, causes and extent of human rights violations, as well as the underlying factors, antecedents and the context that led to such violations, together with identifying those responsible. 88 Third, ''the truth'' would appear to be owed both to individuals and to society as a whole. Fourth, the ''truth'' to be uncovered by such mechanisms is generally meant to be conducive to reconciliation processes -both the truth-seeking process and the results of the investigations are restorative in character, thus reverting again to the notion that truth is relative to present needs. The reports of these commissions have referred to the truth-telling function, inter alia, as ''a critical part of the responses of states … to serious acts of human rights violations,'' 89 an ''indispensable basis for measures to repair,'' 90 the ''only way to achieve this objective [of reconciliation]'' 91 and a means to give effect to ''the inalienable right to truth. '' 92 In measuring their actual effect, Michael Ignatieff has famously asserted that ''[a]ll that a truth commission can achieve is to reduce the number of lies that can be circulated unchallenged in public discourse. '' 93 If that is all it does, it is already a lot for these deeply divided communities, but probably much more is achieved by these mechanisms in the sense of a ''collective catharsis'' and a ''collective conscience'' opposed to any repetition of such acts. 94 Moreover, the official public nature of a truth commission transforms the historic truth into official acknowledgement of the harm done to victims -a key value for national reconciliation. 95 In terms of national legislation, in several countries the right of families to know the fate of their missing relatives has been incorporated in domestic legislation or in military manuals. 96 One country, Colombia, adopted a law in July 2005 recognizing the right to the truth of victims of human rights violations and crimes under international law, and of society in general. 97 Generally speaking, the right to the truth of victims of human rights violations and their relatives has not as belonging to society. However, this legislation has been criticized by the OHCHR as not leading to the truth because there is no condition of truth-telling for judicial benefits, the time allowed for investigations is limited and there are few incentives for the Attorney-General's office to search for the truth.
any state or any of its organs or of any political organisation, militia group, liberation movement, or other group or individual; (5) the role of both internal and external factors in the conflict; and (6) accountability, political or otherwise, for the violations.
been explicitly recognized in national constitutions. However, the majority of constitutional acts do recognize and protect freedom of information, including the right to seek information. Notably, the United States Freedom of Information Act (FOIA) and South Africa's Promotion of Access to Information Act have been used to disclose the truth about human rights violations committed in El Salvador, Guatemala, Peru and South Africa, and to help the work of truth commissions. 98 National courts have also issued judgments signalling the importance of a right to the truth in relation to enforced disappearances that is based on the right to mourning (derecho al duelo),
99 the right to justice, 100 the need for historical clarification, individual and societal healing, and the prevention of future violations, 101 and as a means to ensure a democratic state based on the rule of law. 102 In the ''Srebrenica cases,'' the Human Rights Chamber of Bosnia and Herzegovina based the right of families to know the truth about the fate and whereabouts of some 7,500 missing men and boys on the rights established in the European Convention on Human Rights. In particular, it looked at the right not to be subjected to torture or ill-treatment (because not knowing the truth about the fate of relatives prevented healing and closure and amounted to an ongoing violation of the Convention's Article 3), 103 the right to family life (because when information exists within the possession or control of the state and the state arbitrarily and without justification refuses to disclose it to the family member, it does not protect this right) 104 and the state's duty to conduct effective investigations, 105 which was also linked to a violation of Article 3. Although the decisions of courts are considered only as a ''subsidiary means for the determination of rules,'' according to Article 38 (1)(d) of the Statute of the International Court of Justice (ICJ), they ''play an increasingly important role in the recognition of various human rights as custom,'' and the cumulative weight of this case law, together with that of the human rights bodies and courts, ''influences and consolidates the development of customary human rights law. '' 106 Going back to Meron's indicators of a customary human right, he also notes some countering factors: ''the degree to which a particular right is subject to limitations (claw back clauses) and the extent of contrary practice.'' With regard to limitations on the right to the truth, it was mentioned earlier that certain countries recognize this type of obligation in the sense of the principle of freedom of information. As is known, the right to freedom of information may be restricted under international law where it is necessary to protect the reputation or rights of others or to protect national security, public order, public health or morals. 107 Could similar restrictions pertain to the right to the truth? It has been argued that the inalienable character of that right, together with its material scope (relating to serious violations of international humanitarian or human rights law) precludes any derogation from it. This argument is bolstered by the judgments of courts at national and regional levels that a failure to inform people of the fate and whereabouts of missing relatives may amount to torture -clearly a jus cogens crime. One could also argue that the judicial remedies that protect fundamental rights, such as habeas corpus and amparo, which may also be used as procedural instruments to implement the right to the truth, have now come to be understood as non-derogable. 108 Furthermore, in a similar way, the right to the truth has also been inferred by courts to form part of the state's duty to protect and guarantee fundamental human rights. 109 If the right to the truth is necessary to vindicate other essential rights, such as the right to life and the right not to be subjected to torture, it is difficult to justify limitations or derogations to its application.
In practice, however, states are not always so keen to tell the truth about serious human rights violations and do seek ways to limit doing so. The justification of protecting national security has been commonly used by governments in recent years to limit the amount of information accessible to the public, even when this information pertains to serious human rights violations. Such behaviour has been borne out in the ''extraordinary rendition'' cases relating to terrorist suspects. In the Maher Arar case concerning a Canadian citizen abducted from John F. Kennedy airport and taken to Syria where he was secretly detained and subjected to torture for 10 months, 110 the American Civil Liberties Union (ACLU) filed proceedings under the Constitution and the Torture Victim Protection Act. 111 In response, the US asserted immunity and state secret defence. The ACLU also tried to get official confirmation of the extraordinary rendition practice through Freedom of Information procedures. Pursuant to this, in 2004, the court ordered the government to make the relevant documents available. On the basis of national security 112 there has thus far been no CIA cooperation with the court's order. The real potential value can be discerned here of a right to the truth in customary law, separate from the right to seek information, that any citizen could exercise and that can be easily limited, because if the right to the truth is an inalienable right and is necessary to protect other fundamental human rights, the extent to which governments can invoke ''national security'' or other justifications to limit the right is likely to be curtailed.
Another area where we see contrary practice to a possible right to the truth is in the use of amnesties. Where amnesties exclude the possibility of bringing to trial the perpetrators of serious violations of human rights, one of the most commonly implemented means of finding out the truth is frustrated. The most recent example is the amnesty passed in Algeria in February 2006, which not only blocks prosecution of those accused of politically motivated human rights violations but also muzzles open debate by criminalizing public discussion about the nation's decade-long conflict. 113 In fact, amnesties have been ruled by some bodies to be invalid under international law because they prevent the truth from coming out by blocking investigations and preventing those responsible for violations from being identified and prosecuted. 114 On the other hand, amnesties tied to obligations to disclose information about violations, such as in South Africa, not only allow the truth to be told, but are facilitative of this process. 115 A certain doctrine seems to be emerging in scholarship that these types of ''accountable amnesties'' 116 may be considered valid and can be recognized under international law, which adds leverage to the notion that a right to the truth has a legal value, not merely a moral or narrative one. At the same time, a general de-legitimization of any amnesties for international crimes in the international community is slowly closing the window on this limitation to truth-seeking. 117 Thus, in conclusion to the proposition that the right to the truth is a customary right, it can be argued that although there is no explicit statement of the right in any human rights instrument, save for the Updated Principles on Impunity, there have been repeated inferences of this right in relation to other fundamental human rights by human rights bodies and courts. Cumulatively, the effect of these decisions, taken together with the widespread practice of instituting mechanisms to discover the truth in countries where serious crimes have been committed, as well as some national legislation and the constant reiteration of the importance of knowing the truth by international and national organs, suggests the emergence of something approaching a customary right (though with differing contours). It should also be borne in mind that those rights most crucial to the protection of human dignity and of universally accepted values of humanity require a lesser amount of confirmatory evidence of their customary character. 118 The right to the truth as a general principle of law What about a right to the truth as a general principle of law? Juan Méndez, one of the principal legal experts on the right to truth, has characterized the right as one of the ''emerging principles in international law'' in view of the fact that ''the precept has not been established as a norm clearly and unquestionably validated in an international treaty.'' 119 It may be argued that the right to the truth can be discerned as a principle of law deriving from sources at both the international and the national levels. In terms of the former, it may be used as a means of inferring the existence of broad rules from more specific rules by means of inductive reasoning. 120 The jurisprudence of the human rights courts, which seem to identify a broader right to truth in their analysis of specific conventional rights, would appear to provide some evidence for this. In the latter, as a principle derived from sources at the national level, it is able to ''fill gaps'' when treaties and custom do not provide enough guidance. Many general principles borrowed from national systems are based on ''natural justice,'' such as principles of good faith, estoppel and proportionality. It could be held that the right to the truth has similar roots, based as it is on human dignity and fairness. It can also be observed that a real transplantation of domestic law principles to the international level is limited to a number of procedural rules, such as the right to a fair hearing, and procedures to address the denial of justice or the exhaustion of domestic remedies. The right to the truth is analogous in a sense to these procedural rules by being tied to the protection of fundamental human rights and by emerging as an expected response by a state to a violation. As is known, general principles of law are particularly useful in ''new'' areas of international law, and it is clear that the concept of the right to the truth could be instrumental to the complex and emerging field of transitional justice, although it should not only apply in the transitional context. 121 More broadly, general principles of law, particularly those reflecting considerations of humanity, may reveal certain criteria of public policy. 122 In this respect, it is easy to discern the public policy implications of a right to the truth recognized at the international level.
Because of its overtly didactic purposes, Arendt felt that the Eichmann trial had become a show trial staged by the Israeli Prime Minister, David BenGurion, to support political motives linked to justifying and unifying the state of Israel.
Turning to more practical implications for a right to the truth in relation to criminal processes, one of the areas where recognition of such a right may impact upon the functioning of trials is the relationship between truth-seeking processes and judicial processes. 129 In principle, these are supposed to be complementary, but there are also possibilities for conflict, as was shown in the decision of the Special Court for Sierra Leone (SCSL) when it rejected the application for Samuel Norman to appear at the Truth and Reconciliation Commission (TRC) before his trial at the SCSL, on the basis of a lack of procedural safeguards of the accused. 130 The implication was that fair trial rights of the accused would override the truth-seeking function of the TRC. On appeal, Justice Robertson put forward a compromise solution, allowing Norman to give written evidence or to meet with the TRC in private but denying a public hearing. 131 In fact, this never happened, but the resolution of the jurisdictional conflict in favour of the court meant that the potential for a broader investigation of some elements of the conflict in Sierra Leone was lost. One question to consider is whether the decision could have been resolved differently had the ''right to the truth'' of victims and of Sierra Leonean society been recognized and weighed against the rights of the accused. 132 Taking into account the fact that truth and reconciliation commissions generally consider facts and evidence of a much wider scope than those merely of concern in a criminal trial, and given the crucial importance that has been attributed to ascertaining this ''truth'' for reconciliation purposes and the prevention of future violence, courts faced with similar situations should perhaps take a more lateral view in their weighing up of competing interests.
The problem of whether the ''use immunity for testimony'' 133 mechanism can be applied to truth commission procedures also remains unresolved. In other words, should witnesses who give testimony before a truth commission be able to request that such information not be used to prosecute them? 134 If one takes into account a right to truth owed to society or to victims, the arguments for such a principle to be applied to truth commission procedures may well be strengthened.
Another area that merits attention is the use of plea bargaining in trials dealing with international crimes. Despite an initial reluctance to enter into this type of arrangement, given the nature of the crimes covered by their mandates, the ad hoc international criminal tribunals have gradually come to accept the use of plea bargaining as a means to make international criminal processes more efficient. 135 This began with sentence bargaining but now includes charge bargaining. 136 On the one hand, a guilty plea is important for establishing the truth because it removes the source of conflict over responsibility and evidence, and it provides an incentive to defendants to provide information that may otherwise remain unknown. The best example of this is the plea agreement of Momir Nikolic before the ICTY. In his Statement of Facts and Acceptance of Responsibility attached to the plea agreement, Nikolic stated that the executions of thousands of Muslim men and boys at Srebrenica were planned and known about at the highest levels in the Bosnian Serb Army (VRS), thereby countering the denials that had been issued regarding responsibility at the individual and state level for the massacre. 137 However, ''charge bargaining,'' where more serious charges are dropped in return for a defendant's guilty plea, also has the potential to distort the historical record. In this sense, one could well ask whether charge bargaining is compatible with the right to the truth of society and of victims. In the case of Plavšić at the ICTY, the accused also admitted the facts supporting the charge in a five-page document appended to the plea agreement, which may serve to develop a generally accepted historical record. On the other hand, Plavšić only had to admit to facts relevant to the remaining charge of persecution so that her involvement in any acts of genocide, the original charge, remains unknown. In fact, many Serbs did not see the plea bargain as an act of truth-telling but as a self-interested compromise in return for judicial benefits. ordered to coordinate and supervise ''the transportation of the women and children to Kladanj and the separation and detention of able-bodied Muslim men,'' which he did. He was asked to help identify sites for detention where the men and boys were to be held pending their execution. Nikolic passed this information on to his commander and co-accused, Vidoje Blagojevic, who appeared to be ''fully informed of the transportation and killing operation''. He also admits his involvement in exhumation of mass graves and reburial -and names those who ordered him to do it. In addition, he relates the intentional destruction of compromising evidence by officers of the VRS Drina Corps, as well as meetings with VRS officers and a visit from the State Security Service to encourage his silence after he was summoned for questioning by the ICTY. Indeed, negotiated justice has been justified on the basis of postmodern philosophical thought which, as mentioned earlier, sees the most appropriate concept of truth as one that defines ''truth'' as that version of facts acceptable to all concerned. 139 A general principle of a ''right to the truth,'' therefore, may help courts to attune their use of plea-bargaining and other measures of negotiated justice better to the overriding objectives of international criminal justice. It is a delicate balance to achieve: while agreement and compromise may not be the most reliable path to accurate fact-finding, a defendant may be induced to provide important evidence that may otherwise not come to light. 140 Finally, the difficult question of whether a truth commission or other non-judicial truth-seeking mechanism should name names of those found responsible for serious human rights violations remains a thorny issue. Clearly, there is a clash here between the individual victim's and society's right to truth and the alleged perpetrator's due process rights, not least the presumption of innocence and the right to defend oneself against criminal charges. The practice of truth commissions has varied on this point. 141 The Updated Principles on Impunity provide some guidelines on the matter, 142 but debate is likely to continue.
Conclusion
The right to the truth is a notion that seems at once idealistic and obvious to the human condition. Truth is a concept that is notoriously hard to pin down. It implies objective credibility but also requires subjective understanding. It suggests agreement about factual reality but also space for differing interpretations. It takes on value in the public sphere while remaining an intensely private matter for the The commission in Guatemala was explicitly prohibited from doing so. Argentina's National Commission on the Disappeared operated under an ambiguous mandate in this regard, but it did not release the names of those who were said to have committed crimes. Although the mandate of Chile's National Commission on Truth and Reconciliation did not prohibit the body from naming those alleged to have committed crimes, the commission nonetheless chose not to do so, citing pragmatic concerns about stability and due process questions of evidentiary sufficiency. 142 Principle 9 of the ''Updated Principles on Impunity'' provides that: ''[b]efore a commission identifies perpetrators in its report, the individuals concerned shall be entitled to the following guarantees: (a) The commission must try to corroborate information implicating individuals before they are named publicly; (b) The individuals implicated shall be afforded an opportunity to provide a statement setting forth their version of the facts either at a hearing convened by the commission while conducting its investigation or through submission of a document equivalent to a right of reply for inclusion in the commission's file. '' individual, and it is honed on the past but may change our perception of the present and teach lessons about what to do with the future. By way of a tentative conclusion to the question posed in the title of this article, it may be argued that the right to the truth stands somewhere on the threshold of a legal norm and a narrative device. Its clear link to human dignity means that nobody will deny its importance, but lingering doubts about its normative content and parameters leave it somewhere above a good argument and somewhere below a clear legal rule. The truth about the right to the truth is still a matter to be agreed upon. 
